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VOLUNTEERS (PROTECTION FROM LIABILITY) AMENDMENT BILL 2006 
Consideration in Detail 

Clauses 1 to 3 put and passed.   

Clause 4:  Long title amended - 
Mr A.J. SIMPSON:  Clause 4 amends the long title by inserting -  

 to protect persons who donate food or grocery products from incurring civil liability for personal 
injury resulting from the consumption of that food or the use of those grocery products,  

In the case of a class action, would that group of people be protected?   

Ms S.M. McHALE:  Yes, it would include a class action.   

Clause put and passed.  

Clauses 5 and 6 put and passed.   

Clause 7:  Section 3 amended -   

Mr A.J. SIMPSON:  This clause basically describes the meaning of food and grocery products and indicates 
that personal injury includes among other things death, impairment of a person’s physical or mental condition 
and recurrence, aggravation or acceleration of an injury or disease.  I am thinking outside the square.  If an 
individual is allergic to peanuts and has a reaction from the food that was donated, will the onus fall on the donor 
or does the individual have responsibility to protect himself?   

Ms S.M. McHALE:  In that particular instance, the reaction is not due to the quality of the food but to the fact 
that the individual is unfortunately allergic to peanuts.  That circumstance would not be covered by this bill.   

Dr G.G. JACOBS:  I hope the minister was listening when I spoke about my experience in the Philippines.  
Paragraph (c) under “grocery product” refers to medical product.  In my town, the volunteer organisations and a 
conglomerate of my practice actually donate medical products to missions and other organisations in Third 
World countries.  What implications does that paragraph have for them?   

Ms S.M. McHALE:  The donor is covered.  I was seeking advice on whether a person in another country would 
be covered by Western Australian legislation, and I suggest that that would not be the case.  However, in any 
event, if we use the member’s example of medical product being distributed within Western Australia, it would 
certainly be covered by this legislation.  The member is referring to an example of medical product being sent to 
the Philippines.  The legislation would cover the donors but because that person is in another country, the laws of 
that country would apply, not the laws of this country.   

Dr G.G. JACOBS:  This process proceeds a bit quickly for me.  I know members are happy to rush this bill 
through this place because we agree to it.  I will give an example of what is happening as I speak.  A Mr Ray 
Pollock is laid up in the Philippines and the benzylpenicillin that I left there on a previous visit is out of date. 

Ms S.M. McHale:  Is that product you left in the Philippines? 

Dr G.G. JACOBS:  I did; I took it there. 

Ms S.M. McHale:  Was it out of date when you took it?   

Dr G.G. JACOBS:  No.  There are two scenarios, and I will explore this one first.  The benzylpenicillin that I 
have prescribed to Ray Pollock over the phone, because he is laid up in bed with cellulitis in his leg, is 
medication I took to the Philippines under the New Tribes Mission arrangements.  The medical product was 
donated by various doctors in my region to help people in Third World countries.  If there is a bad outcome from 
the use of that medication, will this legislation absolve me and the doctors who donated the medical products 
from liability?   

Ms S.M. McHALE:  The example given by the member is complicated, because it involves an overseas country.  
In that case, the legislation of that country would apply, not our legislation.  However, I give the member an 
assurance that if that situation were to occur in Western Australia, of course our legislation would apply.  The 
member talked about the medication being within date.  I draw the member’s attention to the fact that the bill is 
about over-the-counter pharmaceuticals and medical products, not prescription only.  I want to clarify that.  I 
think I have answered the member’s question about the Philippines example.  In practice, the legislation of that 
country would apply, not the Western Australian legislation.  However, as a general rule, practitioners would 
operate with the highest standards.  I would not expect them to need an assurance that their liability had been 
extinguished before they would take action.  This legislation will protect the donors.  As a matter of course, 



Extract from Hansard 
[ASSEMBLY - Wednesday, 28 June 2006] 

 p4463c-4467a 
Mr Tony Simpson; Ms Sheila McHale; Dr Graham Jacobs 

 [2] 

everyone should be working to ensure that the product is of good quality and is handled in accordance with the 
regulations so that they minimise the risk of any unfortunate outcomes.  However, if there were any unfortunate 
outcomes, this legislation would protect donors in Western Australia from liability. 

Dr G.G. JACOBS:  I take the minister’s point.  Central to the minister’s view is the question of whether that is 
defensible.  From a medical practice point of view, it probably is defensible.  I suggest that if the legal situation 
in the Philippines is anything like some of the other issues in that country, the legal situation would be very 
difficult to ascertain.  I will give another example.  As the minister has rightly pointed out, benzylpenicillin is a 
prescription medication; therefore, I will talk about a medication that people can buy over the counter, such as an 
antihistamine.  If I went to an isolated Aboriginal community, and I had that medication in my stock - as we 
often do; we take all these things with us - and it was out of date, and I prescribed that medication, would I be 
liable under this legislation for any adverse outcome, or would this bill protect me? 

Ms S.M. McHALE:  My answer is predicated on my interpretation of what the member has said.  The member 
is the donor, because he has bought the stock and has taken that stock to that Aboriginal community.  Donors 
have a number of responsibilities.  In order for a donor to be protected by this legislation, the donor will need to 
ensure that the food or medication is safe to consume at the time of donation in accordance with food safety 
legislation, or the equivalent in terms of over-the-counter medication.  The donor will also need to inform the 
person or organisation that receives the donated food or product how that food should be handled and stored, or 
taken in the case of over-the-counter medication.  If there is a particular requirement such as refrigeration, as 
there is with certain medications - again it needs to be over-the-counter medication - the donor will need to 
ensure that it remains safe for consumption.  The donor will also need to advise what period of time is left in 
which the food is safe to be consumed. 

Dr G.G. JACOBS:  The donors are often medical practitioners, who have medication on the shelf that has 
expired and donate it to a particular cause.  They put it in their case or container and take it on site.  That is how 
it works in practice.  I am talking about the issue if the drug has expired.  I understand all the accepted guidelines 
about safety and other issues.  This is almost a groundbreaking situation, because we are going from a food to a 
drug.  Therefore, I want to be very clear about the issue of culpability if volunteer medical or nursing officers 
donate over-the-counter medication that has expired.  I want to get it clear in my mind that if I donate over-the-
counter medications that have expired to a community to which I am donating my services, this legislation will 
absolve me from any liability for any poor outcome - or any outcome that someone could sue me for.   
Ms S.M. McHALE:  If the member is the donor, and he is donating a product for which a prescription is not 
required - such as Nurofen or Panadol, which people can buy at Woolworths or Coles - and he has complied with 
the responsibilities that I have mentioned, he will be covered by this legislation.  To use another example, if 
Glaxo, or some other company that manufactures pharmaceuticals, were to give the member a box of Panadol, 
he would not be the donor.  He would be the distributor.  In that case, he would not be covered by this 
legislation.  This legislation covers only the donor.  That is an important distinction.  If the member had been 
given the product by Glaxo, or by A, B or C, he would not be the donor.  He would be the distributor.  That is the 
difference.   

Dr G.G. JACOBS:  In that situation, would Glaxo, or the pharmaceutical company concerned, be absolved from 
liability?   
Ms S.M. McHale:  I think I have answered the question.  We need to be clear about who is the donor as distinct 
from who is the distributor.   
Mr A.J. SIMPSON:  Clause 7 refers to personal injury and includes such things as death and the impairment of 
a person’s physical or mental condition.  Why has mental condition been included?   
Ms S.M. McHALE:  A person could suffer from the onset of a psychosis or schizophrenia, for example.  There 
could be a reaction.   
Dr G.G. JACOBS:  I refer the minister to proposed paragraph (d) of the definition of “grocery product”.  The 
minister may smile - I know she wants to complete this debate - but I take a little longer to do things because I 
want to be quite clear about these issues.  Paragraph (d) reads -  

anything prescribed by the regulations for the purposes of this definition, 
What does that mean?   
Ms S.M. McHALE:  This clause allows for the introduction of a regulation without having to amend the 
legislation itself.  It is a pretty common and standard clause that allows for a regulation to be made as distinct 
from amending the legislation.  Usually a regulation must be connected to the body of the act.  That is really 
what it means.  
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Dr G.G. JACOBS:  I fear that some members will think that my line of questioning is frustrating and annoying.  
However, I am not trying to prolong proceedings intentionally.  I am asking questions about donating 
medications overseas because drug companies like GlaxoSmithKline previously donated medication to countries 
such as the Philippines.  Nationally that does not happen anymore.  I agree that we are talking about prescription-
type medication and not over-the-counter medication.  The sources supplied by the drug companies - that is, for 
expired prescription medications - has dried up.  The minister knows that.  As I suggested in my second reading 
contribution earlier today, it is a sad reflection of the litigious society in which we live that people are dying on 
the island of Palawan in the Philippines because the benzyl penicillin to which they have access is three days out 
of date.  That is the reason I am pursuing this issue.  I know that it is over-the-counter medication.  I also know 
that the minister keeps looking at the clock.   
Ms S.M. McHale:  I am looking at the handsome man who just walked into the press gallery. 
Mr A.J. Simpson:  He’s not handsome! 
Ms S.M. McHale:  He’s certainly not a clock!  
Dr G.G. JACOBS:  Trust the minister to notice!  I am offended that the minister is looking at that man while I 
am speaking.  The minister should be looking at me.  However, I will get over it.   
Clause put and passed.  
Clauses 8 and 9 put and passed.  
Clause 10:  Part 3 inserted -  
Mr A.J. SIMPSON:  Clause 10 refers to the protection of food donors and grocery product donors from 
liability.  My question refers to proposed section 8A(3), which reads -  

“person who donates food or a grocery product” does not include a person who distributes food or a 
grocery product donated by another person.  

During the minister’s second reading response, we had a conversation across the chamber by way of interjection.  
The minister said that if Woolworths donated food to Foodbank, this bill would cover only the donor of the food 
at the start of the chain; it would not cover the donor further down the chain.  

Ms S.M. McHale:  That is a good way of putting it. 

Mr A.J. SIMPSON:  If Woolies donated food to Foodbank, and Foodbank passed that food on to somebody 
else, the bill would cover only Woolworths, the original donator of the food.  
Ms S.M. McHALE:  For the purpose of the record I will repeat my answer.  The member for Serpentine-
Jarrahdale’s assessment is correct.  Woolies, which gives the food to Foodbank, is covered.  Foodbank is 
required to handle the food in accordance with health regulations.  The legislation does not cover Foodbank, 
because it is the distributor.  Likewise, if Foodbank gave food to Anglicare, which then distributed it, Anglicare 
would not be covered.  However, Woolworths would be.   
Mr A.J. SIMPSON:  Proposed section 8A(2)(d) reads -  

if the food or grocery product remained fit for human consumption, or safe to use, for only a limited 
time after it left the possession or control of the donor - that the donor informed the person to whom the 
donor gave the food or grocery product of that time limit. 

That refers to the fact that there is a use-by date on every type of grocery item we have today.  Is that what the 
minister would classify as being safe to use?   

Ms S.M. McHALE:  Yes.  The responsibility of the donor in relation to proposed paragraph (d) is that the donor 
will need to advise the period of time that is left in which the food is safe to be consumed.   

Mr A.J. SIMPSON:  On that same issue, is this where the Food Bill, once it is passed, and the Health Act come 
into play?  That is, all food will have to be handled and transported in accordance with all other health 
regulations, such as those that refer to the temperature of cool rooms and those that control when a food item is 
heated. 

Ms S.M. McHale:  Yes. 

Clause put and passed. 

Clauses 11 and 12 put and passed. 
Title put and passed. 

Third Reading 

MS S.M. McHALE (Kenwick - Minister for Indigenous Affairs) [3.49 pm]:  I move - 
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That the bill be now read a third time. 

MR A.J. SIMPSON (Serpentine-Jarrahdale) [3.49 pm]:  This bill goes a long way to help solve a lot of 
problems within the community.  It has been pointed out that some 250 000 tonnes of food can be distributed and 
used for the needy of the state.  It is fantastic that we now have a situation in which people can be protected.  It is 
a shame that we have a need for this legislation.  People who wish to donate food to the needy must be protected.  
Some people end up throwing perfectly good food into the bin rather than give it to someone who needs it.  
However, that is the society we live in.  I mentioned in my second reading contribution that a lot of food that is 
wasted is a result of supply and demand.  We live in a society in which everyone demands fresh food items on 
supermarket shelves.  Even if a person arrives at a shop at five o’clock in the evening, he will find it fully 
stocked with fresh produce.  When I was running my bakery, people used to come in at 4.30 or five o’clock in 
the afternoon and they would whinge if they could not buy a certain loaf of bread.  I would have to tell them that 
it was sold out.  They would grumble as they walked out the door.  Our society now demands fresh food all the 
time.  One of the consequences is that there will be waste.  We now have the opportunity to use that wasted food 
for good purposes.  A person who donates such food is now free from liability and comeback.  That is a positive 
throughout the community. 

I thank the minister for the briefing I received from her staff.  It is much appreciated.  I also thank the minister 
for her time today helping the house with the consideration in detail stage. 

DR G.G. JACOBS (Roe) [3.51 pm]:  I hope that I have not been misunderstood with some other comments I 
made during the consideration in detail.  As we all know, there are implications with medical products, 
particularly over-the-counter products.  I have been given satisfactory answers by the minister.  I thank her for 
her patience and understanding in that area.  Like many members on this side of the house, I support this bill.  It 
has become necessary because of the litigious nature of our society.  I thank the minister and the member for 
Serpentine-Jarrahdale for leading this debate.  It is an important one to support.  I hope that the legislation will 
go some way to helping communities that deliver volunteer medical services, particularly in isolated areas in 
Western Australia. 

MS S.M. McHALE (Kenwick - Minister for Indigenous Affairs) [3.53 pm]:  I will be equally brief.  I 
commend the opposition for its support.  It is nice to have a bill that has bipartisan support.  It is a pity that the 
public cannot see us agreeing on legislation, rather than appearing quite often to fight.  I commend the 
opposition speakers; in particular, the member for Serpentine-Jarrahdale and the member for Roe.  I mention to 
the member for Roe that I was smiling critically at his questions.  I was thinking that his medical framework was 
putting a slightly different perspective on the debate, which was good.  Essentially, this bill is designed for non-
prescription products.  Nevertheless, it was an interesting debate.  I thank him for his interest. 

This is a long-awaited bill.  The member for Yokine is not in the chamber, so I can say that I started the drafting 
of this legislation as the Minister for Seniors and Volunteering.  When he was the minister, the member for 
Yokine picked it up.  The Minister for Community Development now has the bill.  It has been through three 
ministers.  Hence, it is a long-awaited bill in my view.  It is now here and has unanimous support.  I am delighted 
with that.  I am personally pleased to have been involved with this legislation.  I thank the Leader of the House 
for letting me take this bill through. 

Most importantly, I acknowledge organisations such as Foodbank and the other volunteer and community 
organisations that are at the heart of this legislation.  Those organisations dedicate themselves to ensuring that 
families have the opportunity to receive very high-quality food that otherwise would be thrown out.  I give 
heartfelt thanks from both sides of the house to Foodbank, its staff and the many volunteers throughout the state, 
as well as the other volunteer organisations that are involved in the distribution of these products.  It is great to 
know that we have volunteers who dedicate themselves to such an important task in our community. 

Finally, I acknowledge the staff of the Office for Seniors Interests and Volunteering, and Stephen Boylen in 
particular.  He has been spearheading this legislation - as he did with the parent legislation, the Volunteers 
(Protection from Liability ) Act 2002 - for quite a number of years.  I place on record that Western Australia is 
still leading the nation in the work we are doing with volunteers, and in encouraging community members to 
become volunteers and providing a legislative framework in which they can operate.  We are spearheading a lot 
of good social reform and we are recognised nationally for the work we are doing with volunteers.  With those 
comments I commend the bill.  I thank all members for their support. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 
 


